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Summary
A Comparative Study of the Impossibility of Performance and the Risk of Loss

YAMADA Toshiko

In the Japanese civil law system the impossibility of the performance of the contract prevents
the obligor from claiming specific performance (namely, the first right of claim). In order to claim
damages (namely, the second right of claim) or cancel the contract, it requires the failure of
performance due to the obligee’s fault. On the other hand, if no fault is found, then it will matter
who bears the counter-performance risk.

While the principle of bearing risk (counter-performance risk) is that the obligee bears it
(Japanese Civil Code § 536), the risk in the case of the sales contract of a specific thing passes to
the obligor (buyer) at the time of concluding the contract, which means that the obligor bears the
risk (8§ 534 1I). When the object of the sales is not identified at the time of concluding the
contract, the risk passes to the obligor after it is identified (§ 534 II).

However, Article 534 is criticized by many jurists, and under the influence of the German civil
law, in which the risk passes to the buyer from the time of the delivery of goods, conflicting
views have emerged.

In this paper, the system of the risk of loss in Anglo-American laws and French law, all of
which have been regarded as quite different from Japanese law, are analyzed. In those systems,
the obligee’s fault is not required in order to cancel the contract (in. France this being the case
with the judicial precedent), the systems are in majority in the world. If it stands to reason that
also in Japan no fault is required for cancellation of the contract, a study of the Anglo-American
and French systems will be of great significance in understanding the relation between the risk of
loss and cancellation.
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